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                    SECTION 2: EXCERPTS

Please select the issue below for a This is a summary of the public comments received as of December 31, 1996 on EPA's Draft Framework for

Watershed-Based Trading, published last May. A total of 46 organizations and 5 individuals commented on the

document, representing the following categories: 

     Associations (General, Municipal, Industry) - 9 

     Environmental Groups (National, State, Regional) - 19 

     Government Agencies (Federal, State) - 13 

     Dischargers (Municipal, Industrial) - 4 

     Other - 1 

. 

     Principle 1: Trading Participants Meet Applicable CWA Technology-Based Requirements. 

     Principle 2: Trades Are Consistent With Water Quality Standards Throughout A Watershed, As Well As

     Anti-Backsliding, Other Requirements of the Clean Water Act, Other Federal Laws, State Laws, and

     Local Ordinances. 

     Principle 3: Trades are Developed Within A TMDL Or Other Equivalent Analytical And Management

     Framework. 

     Principle 4: Trades Occur in the Context of Current Regulatory and Enforcement Mechanisms. 

     Principle 5: Trading Boundaries Generally Coincide With Watershed or Waterbody Segment

     Boundaries, And Trading Areas Are Of A Manageable Size. 

     Principle 6: Trading Will Generally Add To Existing Ambient Monitoring. 

     Principle 7: Careful Consideration Is Given To Types Of Pollutants Traded. 

     Principle 8: Stakeholder Involvement And Public Participation Are Key Components Of Trading. 

     Point Source/Point Source And Intra-Plant Trading. 

     Pretreatment Trading. 

     Point Source/Nonpoint Source Trading. 

     Nonpoint/Nonpoint Source Trading. 

     Miscellaneous. 
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                          Section Two: Principle 1:

     Trading Participants Meet Applicable CWA Technology-Based Requirements

  American Forest and Paper Association 

     The "single greatest constraint that the Framework would place on trading" is that "principal 1 requires

     that "trading participants meet applicable CWA technology-based requirements" (i.e., BCT, BAT,

     NSPS, PSES, PSNS) both before and after the trade (pg. 2-4)." 

     To Original Comments 

  American Oceans Campaign 

     AOC maintains a "strong commitment" to the Clean Water Act goal of "eventually reaching zero

     discharge of pollutants." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     "AMSA questions why EPA (is) unwilling to modify industrial effluent limitations to allow for trading of

     minimum technology-based requirements. Economies of scale can be advantageous in situations where

     large facilities can reduce their discharges below technologically-based levels, and trade/sell net

     reductions to those smaller facilities who discharge to the same waterbody or sanitary sewer system." 

     To Original Comments 

  Chemical Manufacturers Association 

     EPA should consider allowing "... trading of technology-based reductions that would allow a facility's

     direct discharge to exceed BCT or BAT limits or an indirect discharger to exceed pretreatment

     standards, in certain specific circumstances (p.2-4)." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     "DRN supports the EPA's strong statements in the Draft Guidance on page 2-4 that all participating

     sources must meet technology-based standards as a floor. The EPA makes clear that this includes the

     anti-backsliding requirements of CWA Section 402(o)." "All sources participating in effluent trading must

     currently be in compliance with the CWA and have a good compliance record. DRN would suggest that

     to be eligible for trading, sources should have had no violations for the past two years." 

     To Original Comments 

  Eastman Chemical Company 

     Adhering to a requirement that all traders meet technology-based standards may "preclude the use of

     innovative, cost-effective treatment schemes ....[that] still meet or exceed minimum levels of water quality

     standards." 

     To Original Comments 

  Entrix, Inc. 

     "EPA's Draft Framework for Watershed Trading essentially opens the door to applying the most

     cost-effective tools and approaches toward meeting water quality standards for the watershed." "It is

     widely acknowledged that watersheds may not be meeting their water quality standards in spite of point

     source compliance with existing laws and regulations. Furthermore, additional controls on point sources

     to reduce their discharges may be very costly and yet, may not achieve significant environmental results." 

     To Original Comments 

  Gulf Restoration Network 

     GRN is concerned that "the Draft Framework does not require that participant dischargers currently be in

     , and have a history of compliance with the CWA." 

     To Original Comments 

  Izaak Walton League 

     The League recommends that EPA "... only allows dischargers with clean compliance records to trade." 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     Trading should be allowed below technology-based and categorical standards. "EPA should evaluate

     trading arrangements on the basis of net environmental benefit and cost-effectiveness, rather than strict

     adherence to technology-based or categorical standards." 

     To Original Comments 

  Michigan Department of Environmental Quality 

     "The draft framework in effect only allows trading to meet local limits and water quality standards. [In this

     respect,] ... it is too restrictive for the potential benefits of water quality trading to be achieved......In

     addition to providing the state with flexibility to determine how best to attain and maintain water quality

     standards, trading should be allowed to comply with technology-based effluent limitations." "Trading to

     comply with technology-based limits would also provide economic incentives for sources to implement

     pollution prevention programs and to modify production and control equipment to maximize reductions.

     This would capitalize on categorical control cost differentials. This flexibility is absolutely vital to

     establishing a market for trading." 

     To Original Comments 

  Natural Resources Defense Council, Inc. 

     The framework should emphasize that "all traders must implement technology based controls," and that

     "this applies to wet weather discharges as well as process water discharges." 

     To Original Comments 

  National Wildlife Federation 

     "Trading partners must have solid compliance records. All sources participating in effluent trading must

     currently be in compliance with the CWA and have a good compliance record. NWF would suggest that

     to be eligible for trading, sources should have had no violations for the past two years." 

     To Original Comments 

  Northeast Utilities 

     Regarding eligibility: Can "facilities of any size participate, or would there be a minimum facility size or

     number of credits" (N.U. suggests no minimum facility size)? What is the definition of noncompliance and

     "who would be ineligible to participate in a trade" "Suggests that noncompliance review should consider

     only the relevant facility or operating company, be limited to water violations, exclude notices of

     noncompliance of NOVs, and be limited to recent history (e.g., the previous 3 years)." 

     To Original Comments 

  San Jose, California 

     "Non-attainment of POTW discharge limits should not preclude eligibility to trade." Some limits (e.g., for

     copper and nickel) are difficult to meet consistently. "We believe that there are potential nonpoint source

     pollutant reduction measures which, if trading were an option open to us, could result in more efficient

     pollutant removal and multiple benefits to the environment." 

     To Original Comments 

  Sierra Club 

     "In order to be eligible for a trade, any direct or indirect dischargers must be meeting technology-based

     standards. Furthermore, a party to a trade must not have been in Significant Non-Compliance for the

     past two years." 

     To Original Comments 

  United Technologies 

     What is the definition of "noncompliance" for purposes of trading? 

     To Original Comments 

  University of Montana 

     The type of trading allowed should be based on "whether the water body is water quality limited or not."

     Pollutant loading should be kept at a level that is "no more than it would have been if all sources met

     applicable BAT's and nondegradation requirements." 

     To Original Comments 

  Washington State Department of Ecology 

     "We support flexibility in managing nonpoint source pollution by not requiring technology-based controls

     as a prerequisite for trading." However, additional clarification on this issue is needed. 

     To Original Comments 
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                           Section Two: Principle 2

  Trades Are Consistent With Water Quality Standards Throughout A Watershed, As

 Well As Anti-Backsliding, Other Requirements of the Clean Water Act, Other Federal

                      Laws, State Laws, and Local Ordinances.

  American Forest and Paper Association 

     General: "The Framework ... contains numerous inaccurate or otherwise disturbing descriptions of

     existing requirements such as anti-backsliding and pretreatment." Strict interpretation of federal, state, and

     local laws will limit trading. "An absolute requirement that all traders comply with BMPs would mean that

     trading nonpoint sources often could not obtain any relief through trading. It would also mean that point

     sources that have BMP requirements in addition to or in lieu of numerical effluent limitations would be

     unable to get relief from a particularly problematic BMP requirement through trading." "While trades

     should help attain the goal of achieving standards, it is counter productive to preclude trades that help

     improve water quality, but do not, in and of themselves, attain water quality standards." "Although

     antidegradation has been part of EPA's water quality regulations for decades, application of EPA and

     state antidegradation policies is often unclear, and that lack of certainty operates as a barrier to trading."

     "EPA's references to the anti-backsliding requirements of the CWA are over-simplified and, for that

     reason, inaccurate in some respects." "EPA needs to be much more precise about the nature of the

     bounds that anti-backsliding places on trading, and, wherever possible, EPA ought to interpret CWA §

     303(d)(4) so as not to stifle otherwise beneficial trades." 

     To Original Comments 

  American Water Works Association 

     Regarding Designated Uses: "Improving water quality is an important objective, especially when it affects

     drinking water supply sources because these sources are often the highest and best uses of a waterbody."

     "How will drinking water intakes between potential traders be identified?" Regarding upstream vs.

     downstream: "Trades should be structured to encourage upstream pollution reduction." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     More needs to be done, independent of trading, to address nonpoint sources. "... EPA ... may be putting

     a disproportionate emphasis on the trading issue, which is just one of many practical means of addressing

     current water quality problems cost effectively. AMSA encourages EPA and States to continue to

     address revisions to the water quality standards, TMDLs, NPDES streamlining issues, pretreatment

     streamlining issues, implement nonpoint source control requirements, and promote watershed-based

     permitting." "AMSA recognizes the intent of ... (Principle 2), ... (but) believes that a strict interpretation

     may effectively restrict opportunities for watershed-based trading. Most existing state and federal

     regulations place very specific requirements on the regulated community and lack the flexibility that is

     essential if EPA and States intend to move toward a true watershed-based regulatory approach." 

     To Original Comments 

  Association of Metropolitan Water Agencies 

     "Although drinking water is a designate(d) use of water sources under the Clean Water Act, it is

     noticeably absent in the definition of Designated Uses of water bodies, and in fact, in the entire chapter on

     Principles for Trading..." 

     To Original Comments 

  Chemical Manufacturers Association 

     Functioning within current anti-backsliding provisions (p.2-4)"... will severely restrict a wide variety of

     effluent trading opportunities." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     General: DRN's primary concern is to ensure that effluent trading does not prevent or delay reaching the

     Clean Water Act goals of zero discharge of pollutants to our Nation s waters - making them safe for

     fishing and swimming. "Trading must not only be consistent with current water quality standards and

     anti-degradation policies, trading must not interfere with or delay attainment of water quality goals in

     impaired or threatened watersheds." "Trading must be consistent with state Continuing Planning

     Processes (CPPs)." 

     To Original Comments 

  Eastman Chemical Company 

     Evaluating trades on the basis of whether they achieve water quality standards throughout the watershed

     is too strict; other sources not involved in trades also may be impacting upstream and downstream

     segments. 

     To Original Comments 

  Golden Gate Audubon Society 

     "We are very concerned over the long-term impact of such a trading program and believe that the trading

     of water pollution credits cannot help but make it more difficult for our nation to reach the Clean Water

     Act's goal of restoring the biological, chemical and physical integrity our nation's waters. trading of

     pollution credits is necessary only if pollution continues to take place, the initiation of a pollution trading

     implies that our nation will never achieve completely restored waters (i.e. pollution free)." 

     To Original Comments 

  Gulf Restoration Network 

     EPA's trading approach, "... requiring a series of conditions that are necessary for trading, including those

     which ensure protection of water quality comparable to the protection that would be provided without

     trading," incorrectly "... assumes that current water quality protection programs and strategies are

     adequate." GRN feels that "watershed-based trading rests on the idea that there are certain acceptable

     levels of pollution;" therefore, as envisioned "... trading will inherently impede reductions necessary to

     make the goals of the CWA a reality," including "... sufficient reduction in pollutant discharges to render

     our waters fishable and swimable by 1983, and a total cessation of discharges by 1985." 

     To Original Comments 

  Izaak Walton League 

     Questions "... whether the concept of effluent trading is consistent with and furthers the Clean Water

     Act's purpose and goals, whether the trades proposed by EPA are enforceable, and where a trading

     proposal should fall in EPA's priorities." "Instead of addressing the reduction and eventual elimination of

     pollutant discharges, the proposed trading framework diverts valuable agency resources to an analysis of

     the spatial distribution and redistribution of these discharges." "In exchange for process improvements, the

     framework shifts EPA's goal to the elimination of higher cost pollution rather than the elimination of all

     pollution." "The fact that the Section 319 nonpoint source pollution control program has no enforcement

     mechanism to control bad actors forces the League to oppose any pollution control arrangement -

     including trades - that relies on the reduction of nonpoint source discharges." 

     To Original Comments 

  Joe Gutkuski 

     "Watershed-based effluent trading will prevent our reaching Clean Water Act goals." 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     "EPA should recognize that the attainment of water quality standards throughout a watershed is not a

     reasonable requirement for each individual trading situation." 

     To Original Comments 

  Montana Wildlife Federation 

     "We would like to commend the EPA for its gallant efforts to ensure that all waters in this nation receive

     maximum protection from pollution but feel that the proposed trading ideas will move us backwards in the

     Clean Water Act's goals of zero discharge of pollutants into our Nation's waters." 

     To Original Comments 

  Natural Resources Defense Council, Inc. 

     "Trades must consider the local impacts as well as the larger watershed impacts." "No trades should be

     permitted which would cause near-shore or local impacts or allow more area-specific protections to be

     insufficient." 

     To Original Comments 

  National Wildlife Federation 

     "NWF's primary concern is to ensure that effluent trading does " not prevent or delay reaching the Clean

     Water Act goals of zero discharge of pollutants to our Nation's waters." "NWF supports the strong

     statements made by the EPA in the Draft Guidance, specifically on pages 2-4 and 2-5, that effluent

     trading must be consistent with water quality standards. NWF would go even further. Trading must not

     only be consistent with current water quality standards and anti-degradation policies, trading must not

     interfere with or delay attainment of water quality goals in impaired or threatened watersheds." "In

     addition to being in the same watershed, all partners to any trade must be regulated by the same

     government agency or department and be within the same TMDL." 

     To Original Comments 

  New York City Clean Air Campaign, Inc. and The West Village Committee, Inc. 

     CAC and WVC "... strongly opposes the idea of trading because it undermines the Clean Water Act's

     strong principles of protecting our nation's waters from all pollutants from all sources."

     "Pollutants should be eliminated from the nation's water not merely shifted to a new location. Zero

     discharge of pollutants into the nation's water is the chief goal of the Clean Water Act. 33 U.S.C.

     1251(a)(1)." 

     To Original Comments 

  Northeast Utilities 

     How can it be ensured that trading is consistent with anti-backsliding provisions? 

     To Original Comments 

  Ruth M. Niswander 

     Trading should take place only in states where water quality standards are already met. 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     "A requirement that trades must result in achievement of water quality standards throughout a watershed

     will effectively eliminate trading opportunities for Sacramento and other NPDES permittees in similar

     situations." The primary issue here is that the actions of numerous other dischargers (regulated and

     unregulated) who may or may not be trading affect whether standards are achieved throughout the

     watershed. 

     To Original Comments 

  Sierra Club 

     Progress on CWA goals has been "unacceptably slow" and EPA has been reluctant to enforce section

     303 when states fail to. Trading "... cannot legally be used as a mechanism for implementing

     anti-degradation policy in Tier 2 and 3 waters." "Any trading credits for existing permittees must be based

     on real reductions in pollutant discharges, not some unused load projection. For example, many industrial

     dischargers with technology-based limits actually discharge far less pollution than allowed under their

     permit. If that unused excess in the permit were to be available for transfer, a net increase in pollutant

     loading in the watershed would be the result. This must not be allowed." 

     To Original Comments 

   SkipperJ@deq.state.mi.us
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                           Section Two: Principle 3

      Trades are Developed Within A TMDL Or Other Equivalent Analytical And

                              Management Framework.

  American Forest and Paper Association 

     "The Framework's "Principle 3," that trades must be "developed within a TMDL or other equivalent

     analytical and management framework," ... is appropriate as a goal, but not as an immutable principle. As

     EPA knows, TMDLs do not exist for the vast number of impaired stream segments in the United States,

     so this type of requirement could exclude a great many watersheds." "While the absence of a TMDL may

     make the evaluation of certain trades more difficult, there is no need for a requirement that trading take

     place only in the context of a TMDL." EPA approval of trades on the basis that "revisions to TMDLs

     require EPA review" is unfounded because trades will be incorporated into WLAs which EPA does not

     review. "Section 303 of the CWA requires EPA review of TMDLs, but not of WLAs to meet those

     TMDLs." 

     To Original Comments 

  American Petroleum Institute 

     EPA should allow states with NPDES delegation to approve trades and make any necessary revisions to

     TMDLs or permits. 

     To Original Comments 

  American Water Works Association 

     Regarding non-point sources: "...the EPA should not forget that non-point sources of pollution such as

     fertilizer runoff, pesticide runoff, urban stormwater runoff, and sedimentation cause significant impairment

     to the nation's water bodies ... the EPA should also develop additional approaches for addressing

     non-point sources of pollution. Perhaps this could be done through the Urban Wet Weather Flows

     Federal Advisory Commission or the new Total Maximum Daily Loads Federal Advisory Commission." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     "AMSA feels that ... (Principle 3) severely limits trading opportunities. This principle could well cause

     permitting delays due to disputes over facts and models and may result in minimum reductions which just

     meet the requirements of the NPDES program. In addition, EPA should further define the minimum

     acceptable measures to provide "reasonable assurance" that nonpoint source controls will be

     implemented." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     "EPA criteria for reasonable assurance are not stringent enough." Trading programs must be approved by

     the EPA in accordance with the final Framework as part of approving TMDLs and NPDES program

     revisions, as proposed by the EPA on pages 2-5 and 2-6. This is the best method for considering

     proposed trading programs because the TMDL process takes into account the entire watershed and

     remaining water quality problems in that watershed." "Trading must be consistent with 303(d): TMDLs

     and TMDThermalLs." 

     To Original Comments 

  Gulf Restoration Network 

     GRN feels that "consideration of watershed-based pollutant trading absent full enforcement of TMDL

     requirements is inappropriate." 

     To Original Comments 

  Izaak Walton League 

     "One point that particularly concerns the League is the important role that TMDLs play in the trade

     framework. The basis of a successful trade, according to the framework, is the involved parties' ability to

     calculate and enforce an analytical and management tool comparable to the TMDL concept. The reality

     not addressed by the framework is that in many states regulating agencies have been unable to calculate

     or enforce TMDLs, and, as a result, EPA has faced and still faces a number of lawsuits challenging their

     failure to meet statutory requirements to improve the quality of degraded waters." 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     Trading should not have to occur within the context of a TMDL. "Since TMDLs are an exception today,

     rather than the rule, and since TMDL development takes years, the linkage of trading to TMDLs will

     have a likely effect of discouraging or delaying trading arrangements." 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     "Trades should be allowed where TMDLs have not yet been developed." We have no "philosophical

     objection to this approach,"............ but the document's emphasis on TMDLs creates a false impression

     that "TMDLs have been developed for many waters and that the data and analytical tools for developing

     TMDLs are commonly available." This "overemphasis" could "indefinitely delay efforts to develop

     effective trading programs." 

     To Original Comments 

  Sierra Club 

     "Any trading proposal must be supported by an approved TMDL." "In addition to a watershed-based

     TMDL, site specific analyses should demonstrate that proposed trading programs will not cause localized

     water quality impairment in the vicinity of the discharge." 

     To Original Comments 

  Tar Pamlico Basin Association 

     The Draft Framework does not make clear whether the TMDL must be completed in order for trading to

     occur. EPA guidance states that TMDLs may be conducted under a phased approach. State agencies

     and EPA have been very slow to develop TMDLs for waterbodies across the nation, as evidenced by

     approximately twenty lawsuits brought against EPA for its failure to develop TMDLs where state

     agencies have not done so. The Association requests that EPA make clear that the TMDL need not be

     completed before trading can occur." "The Association is particularly concerned that the Draft

     Framework does not explicitly grandfather trading agreements such as the Tar Pamlico agreement. The

     Draft Framework could alter the terms of that trading arrangement and destroy one of the few successful

     programs in the country if the nutrient budget upon which allocations were based was not deemed

     "similar" to a TMDL." 

     To Original Comments 

  University of Montana 

     "No source should be allowed to sell pollution credits in a TMDL situation until sufficient time has passed

     to show that the water quality goals of the TMDL have been achieved. That is, that the TMDL was

     correctly estimated and now standards and other goals are being met." 

     To Original Comments 

  Washington State Department of Ecology 

     "The guidance should not limit trading to the TMDL program." The document describes situations where

     trading may occur under a TMDL, outside the TMDL process, or under other equivalent analytical and

     management frameworks, but focuses heavily on trading as part of the TMDL program. We are

     concerned that this focus "will result in trading being imbedded in the morass of legal, technical, and

     financial webs that have befallen the TMDL program as a whole." 

     To Original Comments 

  Water Environment Federation 

     "The framework document largely assumes that trading will take place within existing TMDLs. However,

     the TMDL developmental process has been slow and most receiving waters do not have TMDLs. Most

     dischargers will not be able to conduct effluent trading under EPA's proposed approach because TMDLs

     do not exist in most watersheds." "WEF supports TMDLs as an excellent technical tool for evaluating

     trades, but believes to broaden trading's applicability, EPA needs to facilitate effluent trading in receiving

     waters that do not have TMDLs. This would increase the opportunities for trading for permittees who

     discharge into all waters, including those that have been listed pursuant to Section 303(d) of the Clean

     Water Act but which do not have TMDLs. Alternatives to full TMDLs include documented overall

     pollutant reduction or phased TMDLs." The draft framework is weak in showing the relationship between

     TMDLs and trading, and in showing how trading might be integrated into the TMDL process. The

     framework document should address how stakeholders can develop TMDL, phased TMDL or

     equivalent analyses. "More guidance is needed on reasonable assurance." 

     To Original Comments 
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                           Section Two: Principle 4

  Trades Occur in the Context of Current Regulatory and Enforcement Mechanisms.

  American Forest and Paper Association 

     General: "As an overall matter, the Framework will not encourage trading to the maximum extent

     possible, because it limits the situations under which trading would be allowed, imposes unnecessary and

     overly prescriptive requirements on potential trades, and provides insufficient certainty and stability to

     allow for planning and financing trades." Trades occur in the context of current regulatory and

     enforcement mechanisms, is inconsistent with reasonable assurance discussion, Principle 3. Data-Related:

     "... EPA would impose more procedural requirements and demand more data for a trade than it did for

     establishment of the effluent limitation on which the trade is based." 

     To Original Comments 

  American Petroleum Institute 

     General: API believes the Draft Framework includes "... a number of significant constraints that will

     significantly limit both the value and universe of potential trading opportunities, and thus, will limit the

     benefits of the trading program." Appending trading agreements to NPDES permits will avoid

     unnecessary delays in implementing trades and further revision and reissuance of permits when a trading

     arrangement has run its course or is abandoned. 

     To Original Comments 

  American Water Works Association 

     "Irrigated agriculture return flows should be considered point sources of pollution." Regarding EPA

     approval: "Approval of trades should be pushed down to the most local level." 

     To Original Comments 

  Chemical Manufacturers Association 

     General: "The Chemical Manufacturers Association (CMA) commends the Environmental Protection

     Agency (EPA) for its efforts to increase flexibility through its draft Framework for Watershed-Based

     Trading (the draft Framework)." General: "In general, CMA is concerned with the draft Framework's

     narrow applicability, lack of flexibility, and the administrative burden that will be imposed on trading

     partners." 

     To Original Comments 

  Consumers Power 

     "We support the trading concept," but "are unable to support the currently proposed EPA May 1996

     draft Water Quality-Based Trading policy as it is written." Concerned about "permitting and

     administrative burdens on point source dischargers." 

     To Original Comments 

  Eastman Chemical Company 

     Under certain circumstances, "it should not be necessary to reissue the NPDES permit in order to

     maintain accountability for achieving water quality standards." Believes "increased administrative burdens"

     will "limit or deter participation [in trading] by industrial point source partners." 

     To Original Comments 

  Environmental Commissioners of the States 

     The Commissioners "strongly urge EPA to revise the Framework, and reform its regulations if necessary,

     in order to provide the states with flexibility necessary to develop and implement effective voluntary water

     quality trading programs which provide greater environmental benefits at lower costs than those which

     can be achieved under existing regulations." 

     To Original Comments 

  Golden Gate Audubon Society 

     "Once a trading system is established it will be very difficult to go back to the polluting entities

     (corporations, local governments, etc.) who have been given credits and tell them those credits must be

     withdrawn because society is ready to go the next step to pollution free waters." 

     To Original Comments 

  Illinois Environmental Protection Agency 

     "While we generally support the direction EPA has taken with this draft framework, we urge EPA to

     further challenge past thinking and break new ground in the spirit of President Clinton's 'Reinventing

     Environmental Regulation...We believe that by establishing clearly defined goals and providing greater

     flexibility for the regulated community to develop ways to achieve those goals, improvements to the

     environment can be achieved more quickly and cost-effectively." "We believe that the maximum benefit of

     market incentives can be derived when there is a focus on overall program goals rather than arbitrary

     adherence to mandatory technology limits and other criteria not directly related to water quality.

     Significant changes may be needed to current policies and regulations if meaningful trading approaches

     are to be developed." 

     To Original Comments 

  Illinois Paddling Council 

     "Enforcement is not even mentioned in the present document, ... it is left to our imagination." 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     General: CASA/Tri-TAC believes "... that the Draft Framework fails to achieve its purpose." As written,

     the Draft Framework is overly prescriptive and will significantly restrict watershed-based trading in

     California and elsewhere." "It is possible to interpret the existing statute and regulations in a manner that

     would hamper trading opportunities. EPA should use its administrative discretion to interpret the existing

     statute in a manner which would facilitate trading." The Draft Framework implies a lack of flexibility, with

     its provisions to limit the duration of trades to the five year permit term; to limit the effect of trades on

     existing effluent limits, compliance schedules or enforcement actions; to require a demonstration of

     "reasonable assurance" that a trade will be successful to the satisfaction of EPA; and to advocate use of

     traditional approaches to the establishment of water quality-based effluent limits (WQBELs). "EPA

     should emphasize that trading is voluntary." 

     To Original Comments 

  Michigan Coalition for Clean Water 

     "Key issues which need to be addressed include flexibility for states to determine how to best improve

     water quality standards, economic incentives to foster trading, state determinations of affected water

     bodies and pollutants, banking characteristics, credibility and accessibility." 

     To Original Comments 

  Missouri Department of Conservation 

     "Efforts directed toward allowing trading of effluent pollution credits should work to enhance and

     streamline existing regulations; the Clean Water Act." "New programs should encourage both industry

     and individuals to work toward eliminating/reducing present levels of pollution through research, training,

     and educational activities." 

     To Original Comments 

  Michigan Department of Environmental Quality 

     While baseline information is necessary, requiring the states and sources to conduct costly and

     burdensome environmental studies and demonstrations as a prerequisite for trading would severely limit,

     and may even preclude, implementation of trading programs. The states should be allowed to conduct

     retrospective environmental assessments and program evaluations and to modify programs as

     appropriate. Mechanisms must be allowed for trading to take place without prior agency certifications

     and without requiring permit and program revisions for each trade. "While the Framework provides

     valuable guidance to the states, it should not be substituted for the regulatory reform which is necessary to

     realize the potential environmental and economic benefits that market-based water quality trading

     programs offer. Trading is severely restricted by regulations promulgated under the Clean Water Act.

     The EPA is interpreting these regulations to prohibit trading for the purpose of complying with

     categorical, industrial effluent limitations and municipal pretreatment standards. The EPA should

     promulgate regulations which allow the states to develop and implement trading programs designed to

     achieve and maintain water quality standards, facilitate compliance, and provide environmental benefits

     beyond those which can be realized under command and control." "The EPA should promote the

     generation of reductions beyond those required by categorical technology-based standards by allowing

     those surplus credits to be used to comply with categorical standards. A direct environmental retirement

     of some surplus credits would result in a net reduction of pollution greater than each source independently

     meeting technology-based standards. Such a program would have the effect of multiplying the reductions

     achieved by outdated technology-based regulations. It would also provide incentives for early reductions

     and innovations in pollution prevention, wastewater control and monitoring." Resources: As outlined in the

     Framework, "trading would occur only after extensive studies and monitoring has been completed. The

     state would have to make a determination that water quality is limited and establish a cap. Trading would

     then only be allowed after the state has determined waste load allocations and issued permits for each

     trade. This approach is extremely burdensome and agency resource intensive. 

     To Original Comments 

  National Wildlife Federation 

     "Trading programs must be approved by the EPA in accordance with ... TMDL approvals and NPDES

     program revisions..." EPA has opportunity to approve individual trades through NPDES permit veto

     authority, or through pretreatment program approval. 

     To Original Comments 

  New York City Clean Air Campaign, Inc. and The West Village Committee, Inc. 

     "Trading will jeopardize swift and direct enforcement. It will result in disputes over who is the responsible

     party. Consequently, enforcement actions will focus on responsibility instead of corrective action. This is

     a step backwards in Clean Water Act enforcement." 

     To Original Comments 

  Northeast Utilities 

     "What kind of authorization (e.g., state law or regulation), if any, is necessary to authorize trading in states

     where EPA is the implementing authority? 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     "While stating an overriding intent to promote trading, we believe the document imposes unnecessary

     restrictions and barriers to trading which will produce the opposite effect." "EPA should not rigidly adhere

     to existing regulatory mechanisms in evaluating trading proposals." Instead, "EPA should exercise

     flexibility in its interpretation of existing regulatory constraints.....in an effort to promote, encourage, and

     facilitate trading wherever possible." For example, a situation could arise where an unwillingness to

     extend a compliance schedule for a trade "could result in a missed opportunity which could produce

     much greater long term benefits." "Trades should be contractual obligations which provide certainty to

     permittees over time." "At a minimum, trades would have to have a 15 to 20 year duration to be

     attractive," due to timeframe associated with our capital planning process 

     To Original Comments 

  San Jose, California 

     "We strongly support the concept of trading as a method to develop cost-effective solutions to the

     protection of beneficial uses in a watershed. We urge EPA to actively pursue creative solutions or pilot

     programs that focus on non-traditional regulatory approaches." A lack of flexibility in NPDES permits for

     POTWs "in their ability to address permit compliance needs on an as needed basis and in their ability to

     find solutions through trading,... [like that which seems to be provided in intra-plant trades, makes] ...

     opportunities for creative and cooperative solutions difficult if not impossible to envision and implement."

     "In order to finance and implement water quality solutions, trading will need to be flexible in its ability to

     provide multiple benefits (i.e., environmental and regulatory relief), with oversight at the local and regional

     level. "There needs to be a mechanism to 'credit' or compensate those point sources who have achieved

     measurable water quality improvement through past implementation of pollutant reduction

     activities...[Otherwise,] there is a potential for those who have been implementing pollutant reduction

     efforts in recent years to be penalized, and those who have not to be rewarded". 

     To Original Comments 

  Tar Pamlico Basin Association 

     Trades should not necessarily have to comply with BMP requirements prior to trading; trades help

     implement BMPs. Trades should be good for greater than 5 years if desired. "Because of the complex

     nature of BMP control and implementation, it is necessary to provide a longer period of time, such as at

     least ten years, in order for BMPs to be installed and the full benefit of their implementation to be

     realized. In addition, to require a re-negotiation of the entire trading agreement every five years would be

     extremely cumbersome and may discourage trading." "The Draft Framework needs to provide

     dischargers in a trading agreement some relief from permit requirements by giving them additional time to

     meet the overall pollutant reduction goal. Trading agreements should be allowed to set incremental goals

     for reductions in pollutant of concern. A provision for additional time to reach water quality goals would

     provide an incentive to dischargers to participate in trading agreements while achieving water quality

     objectives." 

     To Original Comments 

  United Technologies 

     Will permit modifications to incorporate trades be expedited? There are currently significant delays in

     obtaining permits. "How will [trading] programs reflect changes in water quality (both positive and

     negative) between the time a permit application is made and the date of an actual trade?" What are EPA's

     response requirements to a trading application submitted a year in advance? What are government

     oversight variations among the different types of trading? 

     To Original Comments 

  Washington State Department of Ecology 

     "We disagree that trades implemented through NPDES permits are ineligible for extended compliance

     schedules (known as time trading)...the framework should seek to provide incentives...not add barriers to

     trading...If the end result of extending compliance schedules is reduced pollutant loading over the status

     quo, permittees should have that option." 

     To Original Comments 

  Water Environment Federation 

     General: "WEF supports the concept of using market incentives to further local, regional, and national

     clean water goals. However, additional details are needed to make the framework a more useful

     document and make effluent trading an implementable program. "The document generally places too

     much emphasis on a permitting authority making decisions, specifying requirements for trades, and

     enforcing requirements. While it is understood that trading participants must meet relevant regulatory

     standards (and that may require permit modifications or other actions by a permitting authority), trading

     participants should otherwise be free to determine the specifics of a trade." "Greater flexibility in meeting

     specific standards should be allowed where there is an overall recognized greater benefit to the

     watershed through trading;" e.g., in mixing zones, end of pipe standards, and intra-plant trading. 

     To Original Comments 
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                           Section Two: Principle 5

    Trading Boundaries Generally Coincide With Watershed or Waterbody Segment

              Boundaries, And Trading Areas Are Of A Manageable Size.

  Delaware River Keeper Network and the American Littoral Society 

     "The EPA states that trading must generally occur within a watershed or water body segment on pages

     2-7 and 2-8. DRN believes this should be an absolute restriction. Trading between watersheds simply

     does not protect the water quality of the water body or watershed that is getting the increased loadings."

     "All partners to any trade must be regulated by the same government agency or department and be within

     the same TMDL." "Trading must not interfere with the process of identifying and protecting Outstanding

     National Resource Waters. Trading should not be allowed in any watershed unless the state has

     performed an ONRW assessment, which has been subject to public review and submitted to the EPA

     pursuant to 40 CFR § 131.12." 

     To Original Comments 

  Izaak Walton League 

     The degree of flexibility the framework allows within which trades can occur "...will increase the cost and

     complexity of EPA's role in enforcing trade agreements and ensuring that water quality standards,

     anti-backsliding, and anti-degradation provisions are maintained. EPA needs to clarify and simplify

     watershed or waterbody segment designations." "The League recommends that EPA only allow trades to

     occur within a single watershed, within a single political jurisdiction and within a single administrative

     jurisdiction. In other words, trade boundaries should not put EPA in the position to coordinate the

     involvement of local, state and federal agencies with different areas and types of jurisdiction." "The

     framework ... needs to address the special problems posed by downstream trading boundaries that

     receive effluent from upstream trades and by overlapping trade boundaries for different pollutants." The

     League recommends that EPA does not allow "... trading between watersheds." The League

     recommends that EPA does not "... allow trades on tier 3 "Outstanding Natural Resource Waters" 

     To Original Comments 

  Michigan Department of Environmental Quality 

     "While trading should take place within defined areas or watersheds, the states must have flexibility to

     define the trading area considering the pollutants to be traded and the goals to be achieved. Existing

     water quality, water quality standards established by existing regulations, the Great Lakes Initiative and

     the goals of community-driven watershed management plans must all be considered." 

     To Original Comments 

  Mississippi River Basin Alliance 

     "The EPA must clearly define what a watershed constitutes. We urge the EPA to assign a size limit for

     permissible trading and recommend a maximum size of 500 square miles (for a watershed) or a sliding

     scale, based on the order of stream (for river miles)." 

     To Original Comments 

  National Wildlife Federation 

     "Prohibit trading between watersheds." "States implementing trading programs may also need to limit

     trading within a watershed between sources in distinctly different water body segments to prevent hot

     spots, as the EPA points out on pages 2-8 and 5-7." "Trading should not be allowed in any watershed

     unless the state has performed an ONRW assessment, which has been subject to public review and

     submitted to the EPA pursuant to 40 CFR § 131.12." 

     To Original Comments 

  New York City Clean Air Campaign, Inc. and The West Village Committee, Inc. 

     "Trading is a means by which the introduction of pollutants into a watershed are shifted from one location

     to another. Shifting the location where pollutants are introduced into a watershed can have many

     detrimental effects on aquatic life." 

     To Original Comments 

  Sierra Club 

     "In order to work, a trading program must be limited to one specifically identified watershed. Attempting

     to offset pollutant loads in one watershed by reductions in another watershed will leave existing problems

     in place. Trading between watersheds should be explicitly prohibited." "All types of watershed-based

     trading should be limited to the same watershed or waterbody segment." Trade only in water

     quality-limited waters and only with specific conditions. "Pollution trading has a potentially constructive

     role in advancing pollution reductions in waters not meeting water quality standards. It should be confined

     to that role." "Trading must be restricted to water quality limited segments. Trading programs must be

     used to achieve clean water goals, meet water quality standards, and reduce pollutant loads to impaired

     waters, not to avoid anti-degradation restrictions in high quality or outstanding national resource waters." 

     To Original Comments 
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                           Section Two: Principle 6

            Trading Will Generally Add To Existing Ambient Monitoring.

  American Water Works Association 

     "The burden of proof to demonstrate the benefits of a trade lies with the traders...AWWA believes that

     there should be provision in the trades so that the original dischargers remain responsible for further

     reduction if the trading fails to achieve water quality objectives. To prove whether or not the water quality

     is met, the trade should be structured to conduct routine monitoring downstream, and the dischargers

     should pay to have the monitoring conducted. "All too often, mathematical models are used to determine

     the attainment of water quality goals. These can be erroneous and should not be relied upon as the final

     judgment." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     "While AMSA agrees that ambient monitoring is critical to provide accountability and to analyze the

     effects of a trade on the receiving waterbody, there is a concern that additional monitoring could be a

     prohibitive factor in fostering trading participants. AMSA believes that this principle should acknowledge

     that trades may result in a need to shift resources from effluent monitoring to ambient monitoring, but

     should not universally suggest that additional monitoring will be required." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     DRN supports the statement made by the EPA in the Draft Guidance that increased, ambient monitoring

     of water bodies where trading is taking place will be necessary to measure the actual effects of trading. In

     addition, sufficient monitoring, record keeping, and reporting requirements by both trading partners will

     be necessary to ensure that promised reductions are achieved. Each trading partner must be required to

     submit ambient monitoring data, as well as a program for monitoring expected results with its application

     for a trade. "Pollutant reductions must be demonstrated. If the sources proposing a trade do not have a

     history of monitoring data demonstrating the ability to comply with the proposed new permitting levels,

     sources must at least be required to submit testing data with their application for approval of the trade,

     demonstrating that they have achieved the proposed discharge limits." 

     To Original Comments 

  Eastman Chemical Company 

     Believes the presumption that additional ambient monitoring will be necessary is not always true, and that

     if needed, it should not be sole responsibility of point source partner. 

     To Original Comments 

  Gulf Restoration Network 

     General: GRN is concerned that "the Draft Framework does not foreclose the possibility of

     inter-watershed-based trading." Regulatory: EPA must "... specifically define a "watershed" in terms of

     acceptable size limitations ..." 

     To Original Comments 

  Illinois Paddling Council 

     Watershed based trading schemes require "... close inspections and monitoring to insure ... (the end)

     results are sustainable." 

     To Original Comments 

  Izaak Walton League 

     "The framework points out a number of areas in which EPA needs to improve data collection, analysis

     and distribution methods for trading to work. These areas include: ambient water quality monitoring

     downstream from discharges; mixing zones; effectiveness of pollution reduction methods; and centralized

     databases regularly updated and accessible nationwide that contain local water quality information." 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     "Ambient data and analytical tools necessary for the development of TMDLs (and trading arrangements)

     are just starting to be developed in California. EPA should recognize, reward and otherwise provide

     incentives to agencies which actively develop and implement ambient monitoring programs and models." 

     To Original Comments 

  Michigan Department of Environmental Quality 

     Trading programs must be creditable and require sources to verify that reductions are real, surplus and

     quantifiable, however, monitoring, recordkeeping and reporting requirements beyond those established

     by applicable point source requirements should not be imposed. 

     To Original Comments 

  National Wildlife Federation 

     "NWF supports the statement made by the EPA in the Draft Guidance that increased, ambient monitoring

     of water bodies where trading is taking place will be necessary to measure the actual effects of trading."

     "Pollution reductions must be demonstrated. If the sources proposing a trade do not have a history of

     monitoring data demonstrating the ability to comply with the proposed new permitting levels, sources

     must at least be required to submit testing data with their application for approval of the trade,

     demonstrating that they have achieved the proposed discharge limits." 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     "More incentives need to be given to the development of ambient data and workable mathematical

     models." 

     To Original Comments 

  Sierra Club 

     "Monitoring must be adequate to support the program. We are concerned that the extensive water quality

     data necessary to support scientifically defensible trading programs does not exist in most areas.

     On-going monitoring must be required in order to demonstrate that projected NPS reductions have

     actually occurred. EPA should establish minimum standards for monitoring systems necessary to support

     a trading program." 

     To Original Comments 

  Uniform & Textile Service Association 

     "EPA should help industry by reiterating to the approval authorities, environmental groups and politicians

     the lack of an anti-backsliding rule for pretreatment limits." 

     To Original Comments 

  Washington State Department of Ecology 

     "Pollutant reduction trading participants should not have to bear the cost of deficiencies in ambient

     monitoring programs as a prerequisite to trade. While we agree that more ambient monitoring is needed

     to better assess our waterbodies, we disagree that the way to do it is through trading." 

     To Original Comments 
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                           Section Two: Principle 7

            Careful Consideration Is Given To Types Of Pollutants Traded.

  American Forest and Paper Association 

     Cross-pollutant and toxic trading should not be dismissed out of hand. 

     To Original Comments 

  American Petroleum Institute 

     Give cross-pollutant trading equal consideration/opportunity as other trade types. 

     To Original Comments 

  American Water Works Association 

     "Revise Principle #7 to read: Careful consideration is given to types of pollutants traded, including

     potential impacts on drinking water sources." "The impact of microbial contamination by

     watershed-based trading is a major concern of drinking water systems that must be recognized since it

     alone can sway the relative risk reduction analysis of a trade." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     General: While the Draft Framework indicates that EPA does not "currently envision" a situation in which

     "cross-pollutant trading could work under current conditions and technical limitations." "Various situation

     could arise in which "cross-pollutant" trading could work and we believe further study in this area is

     wise." 

     To Original Comments 

  Chemical Manufacturers Association 

     "In order to develop a comprehensive Framework for watershed-based trading CMA suggests that the

     Agency consider expanding its approach to include a wider list of chemicals, to allow technology-based

     trading as well as cross pollutant trading." "Cross-pollutant trading (p. 2-10) could be a significant

     opportunity for effluent trading, especially if cross-pollutant trading were combined with an allowance to

     focus on technology-based reductions, while still assuring that water quality standards would not be

     exceeded." 

     To Original Comments 

  Consumers Power 

     Cross-pollutant trading should be allowed. 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     DRN supports "... disallowing cross-pollutant trading." "All trading must involve trading of the same

     pollutants. DRN requests that the EPA state explicitly on pages 2-10 that cross-pollutant trading is not

     authorized at this time." "DRN would strengthen the EPA's caution on pages 2-10 and 5-7 regarding

     trading of persistent, bioaccumulative toxics. These toxics, such as dioxins, furans, and mercury, are

     linked to such serious public health and environmental effects at such minute exposures, that any

     additional toxic loadings can cause severe localized effects in the water body segment getting the

     additional pollution. Therefore, they should not be part of any trading program." 

     To Original Comments 

  Entrix, Inc. 

     Having reviewed the Draft Framework "we are excited about the direction the Agency (EPA) is taking

     and we believe that it is quite possible to achieve even greater "flexibility with accountability" through

     cross-pollutant trading." "Trading across pollutants would expand the opportunities for trades. For

     example, point sources would then have the full array of BMPs to consider as alternatives to costly

     incremental reductions in their loadings." "The difficulty of trading cross-pollutants and between point and

     non-point sources is defining the metric that will allow for an appropriate scale to trade among pollutants

     and between point and non-point sources." "We propose that the metric of trading is gains in ecological

     service flows that will ultimately result in improved watershed water quality." "Gains and losses in

     ecological service flows resulting from pollutant reductions or wetland creation can be measured using

     Habitat Equivalency Analysis (HEA)." 

     To Original Comments 

  Gulf Restoration Network 

     GRN is concerned that "the Draft Framework does not foreclose cross-pollutant trading and fails to

     prohibit trading of persistent and bioaccumulative toxic pollutants." GRN feels that cross pollutant trading

     is inappropriate because "it is extremely difficult to rank the relative toxicity and risk posed by different

     pollutants." "Similarly, toxic pollutants ... are linked to serious public health and environmental effects at

     minute exposures." Trading of toxic pollutants should be prohibited because "any additional toxic loadings

     could cause severe localized effects in a water body segment." 

     To Original Comments 

  Izaak Walton League 

     The League recommends that EPA does not "... allow persistent or bioaccumlative chemicals to be

     traded." The League recommends that EPA does not "... allow cross-pollutant trading" 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     Toxic trades may be beneficial in some circumstances and EPA should not rule such trades out. 

     To Original Comments 

  National Wildlife Federation 

     NWF supports "... disallowing cross-pollutant trading." "All trading must involve trading of the same

     pollutants. NWF requests that the EPA state explicitly on page 2-10 that cross-pollutant trading is not

     authorized at this time." No trading for pollutants causing fish advisories without an enforceable plan in

     place. 

     To Original Comments 

  Northeast Utilities 

     Believes it would be "worthwhile" to allow cross-pollutant trading "where the environment is benefited

     overall." 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     "Trades involving trace metals and other toxics should be encouraged, not limited." Limiting such trades

     "would eliminate countless beneficial trading opportunities in California." For example, "we see no reason

     why mercury should be rejected out of hand by EPA at the policy level." 

     To Original Comments 

  San Jose, California 

     "Concepts such as cross-pollutant trading and/or trading physical habitat improvements for metals

     reductions credits that result in net environmental benefit are key elements of a comprehensive ecosystem

     protection approach." "The concept of cross-pollutant trading should be expanded in order for resources

     to be reallocated to this issue and any regulatory roadblocks eliminated for piloting to begin. A large

     hurdle in meeting the CWA goals is in the category of 'fishable/swimmable' in the Fish Advisory ... [For

     example,] rather than spending millions of dollars on reducing our point source effluent discharge, (which

     currently averages 9.8 ppb) for Ni to 8.3 ppb, our money and efforts may be more beneficial to the

     environment in a cooperative effort to "adopt" the quicksilver mines at the headwaters of the Guadalupe

     River." 

     To Original Comments 

  Sierra Club 

     "No trades should be arranged involving persistent or big-accumulative toxics." "There should be no

     cross-pollution trading, with the following two exceptions: (1) trades involving reductions in dissolved

     oxygen-limiting pollutants; and (2) some trades involving reductions in nutrients where both nitrogen and

     phosphorus are contributing to water quality impairment." 

     To Original Comments 

  University of Montana 

     Generally feels that "effluent trading can have value" but, "... must be carefully limited and regulated or it

     can do more harm than good." "The trade must be for the same pollutants -- you cannot trade nutrients

     for toxins." 

     To Original Comments 

  Washington State Department of Ecology 

     "We support the principle that the framework document does not limit the types of pollutants potentially

     eligible for trading." 

     To Original Comments 
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                           Section Two: Principle 8

 Stakeholder Involvement And Public Participation Are Key Components Of Trading.

  American Petroleum Institute 

     Streamline or eliminate additional public participation beyond NPDES process—public participation

     should be designed to expedite implementation of trades. 

     To Original Comments 

  American Water Works Association 

     "The framework needs to consider the perspective of drinking water systems. This document does not

     recognize protection of drinking water supplies as one of the objectives of watershed-based trading.

     Nowhere in this document are the potential impacts to downstream drinking water systems recognized,

     acknowledged, or discussed. "Water systems must be given the option to participate in trading

     agreements.....If a drinking water intake were located just downstream of a point source with relaxed

     standards, the water system and its customers will encounter poorer quality source water than if the trade

     had never taken place....if a water system would be adversely impacted by the trade, it must be given the

     option to participate in the trading agreement." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     The framework "... is unclear as to who or what entity would take a lead in orchestrating a trade and who

     would analyze the screening criteria necessary to determine whether trades are viable. EPA should

     provide models or detailed examples of how federal, state, and local interests would sponsor or

     coordinate trading activities in the context of EPA's framework." 

     To Original Comments 

  Association of Metropolitan Water Agencies 

     "AMWA is very concerned.... that drinking water issues are not included in the draft framework. "In

     cases where trades affect ambient water quality conditions at a water supply intake which would be

     improved should no trade take place, a water supplier must be more than just a stakeholder. They should

     be a party to the agreement because of the potential economic and/or risk impacts on them and their

     customers." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     "Public participation and community involvement in the implementation of this guidance at the local level is

     critical." DNR suggests "... that the EPA require all states that wish to implement trading be required to

     submit information regarding their efforts at involving the public for the EPA review." "In order for citizen

     participation to be meaningful, it is important that citizens have all necessary information. In particular,

     citizens must be provided with ambient monitoring data and source discharge data in an accessible format

     to really know what effect the trading program is having on water quality." 

     To Original Comments 

  Izaak Walton League 

     "Make information on trade conditions, monitoring data, and violations available to the public through

     annual reports and information distribution via the Internet." 

     To Original Comments 

  Michigan Department of Agriculture 

     Point/Nonpoint: "...state departments of agriculture could serve as trusted co-facilitators for the

     agricultural community." 

     To Original Comments 

  National Wildlife Federation 

     "Trading should not be allowed in any watershed unless the state has performed an ONRW assessment,

     which has been subject to public review and submitted to the EPA pursuant to 40 CFR § 131.12."

     "Public participation and community involvement in the implementation of this guidance at the local level is

     critical. There is significant potential for abuse in any trading program and citizen involvement up-front in

     design of any trading program and citizen involvement in monitoring implementation are crucial to ensuring

     water quality progress." "In order for citizen participation to be meaningful, it is important that citizens

     have all necessary information. In particular, citizens must be provided with ambient monitoring data and

     source discharge data in an accessible format to really know what effect the trading program is having on

     water quality. The EPA should also provide citizens with a periodic assessment of trading programs

     based upon an inventory of all trades. Finally, states and the EPA should consider providing citizens

     participating in the development and implementation of trading programs with technical assistance." 

     To Original Comments 

  Sierra Club 

     "Any trading program must be reviewed and approved by EPA and given adequate opportunity for

     public input. The trading program should be incorporated into a state's Continuing Planning Process

     document." 

     To Original Comments 

  Tar Pamlico Basin Association 

     Another "... area of concern is the level of stakeholder involvement early in the process that is anticipated

     in the Draft Framework. The Draft Framework does not make clear that stakeholders, including point

     and nonpoint dischargers, will be included in the TMDL development process. In addition, the Draft

     Framework implies that permit writers will draft the trading agreement. The Association strongly

     recommends that the Draft Framework be revised to make clear that stakeholders, including NPDES

     permit holders in the watershed, must be invited to participate in the TMDL development." 

     To Original Comments 

  United Technologies 

     "How could a facility located in a state that does not currently have plans to establish a watershed-based

     trading program encourage that state to develop such programs?" 

     To Original Comments 

  Water Environment Federation 

     Document is narrowly focused on stakeholders from an EPA point of view; "... Framework should

     encourage all stakeholders to participate." 

     To Original Comments 
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 Section Two: Point Source/Point Source And Intra-Plant Trading

  American Forest and Paper Association 

     Data-Related: "EPA should also recognize (on page 5-7 of the Framework, for example) that the amount

     of data needed to support a trade depends in part on the sophistication of the analysis that generated the

     effluent limitations to begin with." "It has been the experience of AF&PA members with facilities on the

     Fox River that trading success was limited because of the state's antidegradation policies, not because of

     the reasons discussed in Exhibit 5.2 (pg. 5-13)." Administrative: "It is not clear whether a trade will work

     for longer than the 5-year term of an NPDES permit. See Framework page 5-11. If trading is to work at

     all, EPA should state unequivocally that trading-based limits can remain in effect unless and until a revised

     TMDL is necessary or some other new information requires a reduction in discharges." "Separating out

     intra-plant trading for extensive discussion (in the framework) will cause confusion because it will suggest

     that trading is needed to deal with an issue that up until now has been lawfully addressed without the need

     for "trades" (e.g., 1 WLA for all a facility's outfalls). 

     To Original Comments 

  American Oceans Campaign 

     General: The framework should evaluate the effects of increases in water quantity on trading. Regulatory:

     "If trading is allowed, point sources must be held to permit limits with no addition of pollutants allowed

     even when water quantities can be manipulated." 

     To Original Comments 

  American Petroleum Institute 

     General: Give intra-plant trading equal consideration/opportunity as other trade types. Administrative:

     EPA should allow "... trading arrangements at any time during NPDES permit cycles to facilitate trades

     between the greatest number of potential participants." Accountability and Enforcement: Responsibility

     for demonstrating that trades will ensure attainment of water quality standards throughout a watershed

     should belong to administrative authorities. 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     General: "AMSA supports the concepts of point/point trading and intra-plant trading." Regulatory:

     "Parties who trade their excess pollutant reductions should receive assurances that their excess pollutant

     reductions will continue in time and not be withdrawn by future regulatory change. Also, trading

     participants should have flexibility in arranging enforceable trading agreements or contracts among trading

     partners." Economic: "POTWs and other direct dischargers who enter into trading partnerships should

     never be forced to bear a greater cost than they currently incur in achieving water quality objectives (i.e.

     trading must be voluntary)." Administrative: "EPA must allow state and local agencies to assume a

     leadership role in achieving water quality objectives by trading." Miscellaneous: "EPA should provide

     guidance ... (as to) how trading concepts should be used to address collection system issues during wet

     weather events. EPA's framework should highlight an approach to allow tradeoffs of discharges between

     collection systems and treatment plant discharges during wet weather, discuss permit trading issues

     associated with water quality standards in dry and wet weather, and allow for intra-plant or "sewershed"

     trading of flows or pollutant loadings where such tradeoffs will result in reduced net environmental

     impacts of receiving waters." 

     To Original Comments 

  Chemical Manufacturers Association 

     Administrative: Administrative burdens appear huge, e.g., Permitting authorities can require that "a

     proposed trade be submitted for an authority's review a year before an existing permit expires." (p.

     5-11). "EPA should clearly identify who would act in the capacity of a "watershed manager." "The draft

     Framework should clearly identify which entity or entities would perform the function of "banker." 

     To Original Comments 

  Consumers Power 

     Interplant trading should be allowed. 

     To Original Comments 

  Eastman Chemical Company 

     "The Agency should authorize intra-plant trading [for] other industrial categories.....to encourage the

     implementation of innovative technologies that are flexible, economically, and environmentally sound. 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     Technical and Scientific: "We strongly object to the implication on page 5-7 that localized "dead zones"

     may occur near existing POTW outfalls unless proposed trades are carefully analyzed. Such rhetoric

     should not appear in EPA policy documents. General: "The (NPDES) permit should specifically reference

     and/or incorporate the pollutant trading agreement." Regulatory: "The permit should stipulate the most

     stringent effluent limits that will be required at a treatment facility over the term of the agreement (based

     on the water quality objectives in effect at the time the trading agreement is executed)." Economic:

     "Pollutant trading permit conditions must provide adequate long term certainty (e.g., minimum of 15 to 20

     years)." Data-Related: "Permit conditions pertaining to compliance with the pollutant trading agreement

     must be measurable and attainable." Technical and Scientific: "The permit may require compliance with

     specific near-field (localized) objectives, e.g. acute toxicity and acute water quality criteria. The permit

     should stipulate that noncompliance with other water quality or sediment quality objectives in the receiving

     water near the point of discharge will not place the pollutant trading agreement or permit in jeopardy."

     Accountability and Enforcement: "The permit (and pollutant trading agreement) should define liability

     associated with alternative control efforts, e.g. abandoned mine cleanup liability." 

     To Original Comments 

  National Audubon Society 

     General: "Audubon believes that there should be a clear prohibition in the final draft of the framework

     document on the use of natural wetlands as pollution control devices." 

     To Original Comments 

  Natural Resources Defense Council, Inc. 

     General: "Trading programs, especially intra-plant trades or "bubbles," can have the result of reducing or

     eliminating the margin of safety at which most sources currently operate ... allowing increased discharges

     and decreased protection." Economic: "... a baseline level of trades, such as 2:1 should be established

     that will ensure that the margin of safety is not lost..." 

     To Original Comments 

  Northeast Utilities 

     Believes it would be "worthwhile" to allow intra-plant trading "where the environment is benefited

     overall." 

     To Original Comments 

  Tar Pamlico Basin Association 

     "In discussing the various forms of trading, the Draft Framework refers to Pretreatment Trading as

     allowing indirect dischargers to trade among themselves. The document does not refer to another

     possible type of pretreatment trading which would be for the POTW to trade with an indirect discharger

     where reducing pollutants at the POTW is more cost-effective than pollution reduction from the indirect

     discharger. This form of pretreatment trading should be mentioned in the framework as another option for

     cost-effective pollution reduction trading." 

     To Original Comments 

  Uniform & Textile Service Association 

     General: "Trading by POTWs in their NPDES permits could have significant impacts on their industrial

     users." Regulatory: "The trading of excess POTW pollutant capacity may not always be in the best

     interest of IUs." Economic: "Local industrial users (IUs) pay for a POTW's pollutant capacity through

     taxes and other surcharges; therefore, Local IUs should have a large voice in any pollutant trading

     proposed for its POTW's NPDES permit. 

     To Original Comments 

  United Technologies 

     "It is not clear why EPA is not encouraging intra-plant trading?" How is trading incorporated into

     categorical treatment standards for facilities not using POTWs? 

     To Original Comments 

  Water Environment Federation 

     "The framework document is very specific about the liability for point source-nonpoint source trades, but

     is somewhat vague on liability for point source-point source trades. At several places (pgs. xvi, 2-7, 5-2,

     and 5-12) the document specifies that the resultant effluent limits following the trade should be reflected in

     each discharger's NPDES permit. The document is unclear on who bears the liability in case the seller

     fails to meet its limits." 

     To Original Comments 

                       Summary |  Excerpts |  Original Comments

                       http://www.epa.gov/OWOW/watershed/tradecom/pp.html

Summary |  Excerpts |  Original Comments

                    Section Two: Pretreatment Trading

  American Forest and Paper Association 

     General: "The Framework ... contains numerous inaccurate or otherwise disturbing descriptions of

     pretreatment." General: "There is really little if anything about pretreatment trading that is

     "watershed-based," since it all occurs within the context of established limitations on the POTW's

     discharge. For that reason, it would be best to eliminate extensive discussion of pretreatment trading in

     the Framework." 

     To Original Comments 

  American Oceans Campaign 

     General: The framework should evaluate the effects of increases in water quantity on trading. 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     General: "AMSA members feel that the pretreatment provisions contained within the trading document

     describe what is already an available option in the implementation of pretreatment local limits. In effect,

     POTWs already have the capability to implement trading as described in the document through the

     implementation of a mass-based allocation methodology." Regulatory: "AMSA feels that EPA drastically

     limits the scope of its framework proposal as it impacts the National Pretreatment Program by limiting

     trading to the allocation of local limits. AMSA strongly encourages that EPA allow trading to meet the

     requirements of categorical standards, and feels that this would greatly enhance incentives for POTWs

     and industries to implement trading." Administrative: "AMSA is concerned about the extra cost and

     monitoring burden which would be placed upon agencies which administer pretreatment trading

     programs." Technical and Scientific: "AMSA does not believe that is always necessary to require the

     development of mass-based limits to accurately enforce a trading agreement. Though an evaluation of

     trading proposals should include a mass-based analysis, there should be flexibility in allowing for

     implementation of concentration-based limits for those industries with consistent flow or production rates,

     and/or dischargers with relatively small pollutant contributions to the sewer system." 

     To Original Comments 

  Chemical Manufacturers Association 

     Administrative: Administrative burdens appear huge, e.g., "Trades that result in less stringent local limits

     for one or more of a POTW industrial users may be a substantial program modification, and therefore

     would require approval of EPA or the state authority." (p. 6-11). "In regard to this point, CMA

     anticipates that there will be little incentive for a sewage authority to pursue such modifications to its

     pretreatment program given the administrative burden that would be encountered." 

     To Original Comments 

  Illinois Environmental Protection Agency 

     In a preliminary feasibility analysis of the various types of trading, Illinois "concluded that the area of

     pretreatment trading offered the greatest potential in Illinois and deserved further development." "....a

     market based approach to establishing industrial pretreatment limits [will] not be successful unless a more

     flexible approach to imposition of categorical limits [can] be developed." In a study of four POTWs,

     "categorical limits were often an order of magnitude more stringent than local limits needed to prevent

     water quality violations, sludge quality violations, and problems at the municipal treatment plant...This

     indicates that he potential for pretreatment trading using only local limits, as articulated in the Draft

     Framework, is extremely limited." Illinois' "analysis determined that [pretreatment] trading could help

     achieve the same environmental benefits as applying uniform technology-based standards but at

     significantly less cost. For example, trading could help one metal finisher who has already installed

     advanced treatment technology save several million dollars by purchasing allowances from other

     industries who could reduce metal discharges at less cost. Another district has found that treating for the

     same parameters as those subject to categorical standards would cost the district only an additional

     $155,000 annually while saving its dischargers $6.9 million per year. This cost savings of over $6.7

     million would come while achieving the same level of environmental protection." 

     To Original Comments 

  Michigan Department of Environmental Quality 

     "Trading should be allowed to comply with categorical pretreatment standards." 

     To Original Comments 

  National Wildlife Federation 

     "Indirect dischargers must ... comply with all categorical pretreatment standards ..." 

     To Original Comments 

  Sierra Club 

     Regulatory: In regard to pretreatment trading, "...all indirect dischargers participating in trading

     arrangements must first meet all relevant technological standards." Regulatory: "Pretreating dischargers

     must not be in significant non-compliance with the local limits required by their POTWs in order to be

     eligible to trade." Miscellaneous: "Trades involving pretreatment must be especially carefully modeled and

     monitored in cases where collection systems include combined sewers." 

     To Original Comments 

  Water Environment Federation 

     "Industrial sources may not be enthusiastic about trading because of issues of competition. Moreover,

     neither the framework document nor the policy statement changes any legal requirements; they simply call

     attention to already existing authorities. Many industries do not believe that trading represents a realistic

     opportunity without changes to statutory or regulatory authorities." 

     To Original Comments 

                       Summary |  Excerpts |  Original Comments

                       http://www.epa.gov/OWOW/watershed/tradecom/pt.html

Summary |  Excerpts |  Original Comments

         Section Two: Point Source/Nonpoint Source Trading

  American Forest and Paper Association 

     Regulatory: "... more explicit and formal EPA guidance is necessary on the enforcement implications of

     trading-based limitations. Opting for a trade should never result in a discharger being subject to harsher

     enforcement consequences than without the trade." Accountability and Enforcement: "At a minimum,

     EPA should indicate that the discharger would not be subject to an enforcement action for the

     noncompliance of its trading partner, unless the discharger exceeds the discharge rate it was permitted for

     prior to the trade. This would at least give a discharger some control over its compliance status even

     though it may have limited control over its trading partner (at least in the short term)." 

     To Original Comments 

  American Oceans Campaign 

     General: AOC is concerned about the enforceability of standards among regulated point sources and

     unregulated nonpoint sources. Regulatory: "TMDL's should be established and in place before trades

     between point sources and nonpoint sources take place." Economic: "AOC is concerned that trades may

     allow point source polluters to increase the level of pollutant in their effluent, rather than maintain levels in

     exchange for nonpoint source reductions;" as a result, "... there would be no net benefit to the resources

     or the public." Data-Related: "There must be baseline data on receiving water bodies and a monitoring

     scheme to ensure that any trades result in improvements to the quality of receiving waters or the original

     point source polluter must be held accountable. Accountability and Enforcement: The trading framework

     should clarify "... how water quality standards will be enforced if regulated point sources of pollution

     trade pollution "credits" with unregulated nonpoint sources." 

     To Original Comments 

  American Petroleum Institute 

     EPA should "... not penalize point source dischargers for the failure of non-point source dischargers to

     fulfill their trading obligations. 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     General: AMSA feels that "... the most significant opportunities and economic benefits for the trading

     program will likely be realized in point/nonpoint situations." Regulatory: "Trades between point sources

     and nonpoint sources may prove difficult, due to the lack of accurate measurement and current lack of

     minimum requirements for nonpoint sources. EPA needs to provide additional incentives for nonpoint

     sources to enter into trading agreements." Data-Related: The Draft Framework highlights the importance

     of water quality monitoring for point/nonpoint trading. "However, there is no mention of crediting the

     parties who conduct such monitoring in the overall equation (i.e., reducing effluent monitoring

     requirements, in exchange for increased ambient monitoring)." Accountability and Enforcement: "In the

     discussion on "reasonable assurance," it is noted that accountability and enforcement for point and

     nonpoint sources will not be linked in the trading process. This dichotomy of program implementation is

     problematic from the perspective of the regulated community." Miscellaneous: "The text on page 7-4

     indicates that the permittee is ultimately held responsible for meeting water quality conditions, even though

     a trade has been entered into with a nonpoint source. It states that "failure of a nonpoint source partner

     results in enforcement actions against the NPDES permit holder." This language will discourage pollutant

     trading because permit holders are held fully accountable to the nonpoint trading partner and all risks

     (legal, financial, etc.) are borne by the permit holder. There is little or no incentive on the part of a permit

     holder to initiate trading under this condition." 

     To Original Comments 

  Chemical Manufacturers Association 

     Accountability and Enforcement: P/NP: too burdensome/liability for point sources. "For example, the

     draft Framework describes a situation where the Agency would hold a point source accountable for any

     breakdown of an agreement with a nonpoint source (see situation # 3, p. 7-4)." 

     To Original Comments 

  Consumers Power 

     Point/Nonpoint Banking should be allowed. Regarding point-nonpoint: "Nonpoint source dischargers

     should have some type of permitting mechanism to control pollutant contribution before participating in

     the Trading program." Regarding point-nonpoint: "The trading program obligations and commitments

     should be equal between point and nonpoint source dischargers creating an equal playing field." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     General: "DRN supports trading between point and nonpoint sources as discussed in chapter 7 in only

     very limited circumstances." Accountability and Enforcement: "Unless and until nonpoint reductions

     become enforceable due to legislative changes in Section 319, we do not support trading

     -federally-enforceable point source discharge limits contained in NPDES permits for unenforceable

     nonpoint controls as the EPA would allow." Institutional: "... all programs which contemplate

     point-nonpoint trading must have TMDLs in place pursuant to Section 303(d). This will ensure that both

     the EPA and citizens have some means for reviewing and ensuring that anticipated nonpoint reductions

     actually materialize." Miscellaneous: "There are two circumstances where nonpoint controls would be

     sufficiently enforceable that DRN could support point-nonpoint trading. First, DRN could support this

     type of trading if the point source trading partner with the NPDES permit agrees to take on the legal

     responsibility for ensuring the nonpoint source controls are implemented effectively by accepting the

     nonpoint controls as conditions in their NPDES permit. In addition, DRN can support point-nonpoint

     trading were the state in question has chosen to go above and beyond the requirements of Section 319

     and has an enforceable polluted runoff program. To be eligible, the state must have authority to enforce

     the polluted runoff controls that meet the requirements of 40 CFR § 123.27 for a NPDES program." 

     To Original Comments 

  Eastman Chemical Company 

     "...concerned that the lack of defined legislative and regulatory controls of nonpoint sources may result in

     the point source partner of a [point/nonpoint source trade] being held solely liable for violations of a

     water quality standard, even though the source of the violation may be the nonpoint source." 

     To Original Comments 

  Environmental Council of Rhode Island, Inc. 

     General: ECRI supports "... efforts to develop market-based approaches to environmental protection,

     where such are feasible." Regulatory: EPA's proposed point-nonpoint trading for water pollution fails to

     successfully protect the environment without compromising the goals of the Clean Water Act. 

     To Original Comments 

  Golden Gate Audubon Society 

     "General: "We believe that if watershed-based trading of water pollution credits is established, it should

     be limited to point source pollution. Non-point source pollution should not be considered within the

     context of watershed-based trading of water pollution credits." 

     To Original Comments 

  Gulf Restoration Network 

     General: GRN feels that "trading federally-enforceable point source discharge limits for unenforceable

     nonpoint controls is not acceptable." Regulatory: "Numerical limitations on point sources ... must not be

     offset by a "voluntary" or "incentive based" program that is hypothetically projected to produce nonpoint

     source reduction." Accountability and Enforcement: EPA's criteria for reasonable assurance that polluted

     runoff controls will actually be implemented are far too lenient. "Only where the state has enacted

     enforceable polluted runoff controls which meet the requirements for an NPDES program, would there

     be any acceptable "reasonable assurance" that polluted runoff controls will actually be implemented." 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     Trading principles must be equitable with respect to point and nonpoint sources, the Framework

     perpetuates the dual standard for PS and NPS that exists in the CWA. "We believe such inequities

     reduce the incentives for point participation and nonpoint performance in trading agreements." 

     To Original Comments 

  Michigan Coalition for Clean Water 

     "Key issues which need to be addressed include flexibility for states to determine how to best improve

     water quality standards, economic incentives to foster trading, state determinations of affected water

     bodies and pollutants, banking characteristics, credibility and accessibility." 

     To Original Comments 

  Mississippi River Basin Alliance 

     "Only when EPA secures regulatory authority over non-point source pollution under Sec. 319, can this

     option (point-nonpoint trading) be considered. It would be impossible for the EPA to measure and

     enforce this option before that time." 

     To Original Comments 

  National Audubon Society 

     General: "Audubon believes that there should be a clear prohibition in the final draft of the framework

     document on the use of natural wetlands as pollution control devices." 

     To Original Comments 

  National Wildlife Federation 

     General: "We cannot support point-nonpoint trading as proposed by the EPA in the draft guidance. At

     this time there are insufficient technical and legal mechanisms in place to verify and enforce trading

     between federally-enforceable discharge limits contained in a point source NPDES permit, and

     unenforceable and unquantifiable polluted runoff controls ..." Regulatory: "NWF could support this type

     (point-nonpoint) of trading if the point source trading partner with the NPDES permit agrees to take on

     the legal responsibility for ensuring the nonpoint source controls are implemented effectively by accepting

     the nonpoint controls as conditions in their NPDES permit. In addition, NWF can support point-nonpoint

     trading where the state in question has chosen to go above and beyond the requirements of Section 319

     and has an enforceable polluted runoff program. In addition, all programs which contemplate

     point-nonpoint trading must have TMDLs in place pursuant to Section 303(d)." Accountability and

     Enforcement: "EPA's criteria for reasonable assurance are not stringent enough." 

     To Original Comments 

  Pamlico-Tar River Foundation 

     General: "View the Tar Pamlico trading program as having mixed results. The program is not adequately

     codified into state regulation, and it does not establish a real TMDL for the watershed. The trading

     program has been successful so far in achieving point source reductions; however, the largest contributor

     of nutrients to this watershed is non-point pollution. The nutrient management program and trading

     scheme do not address this concern effectively." Accountability and Enforcement: "The implementation of

     watershed-based trading should proceed cautiously, especially in the case of point-nonpoint trading in

     which there is no enforceable nonpoint reduction, as is currently the case in the Tar-Pamlico." "Before

     other watersheds adopt trading programs, the success and failures of programs such as the Tar-Pamlico

     should be considered more carefully." 

     To Original Comments 

  Sierra Club 

     General: "We cannot support any trading scheme that is not based on enforceable requirements.

     Numerical limitations on point sources must not be offset by a "voluntary" or "incentive-based" program

     that is projected to produce a nonpoint source reduction." Accountability and Enforcement: "EPA criteria

     for "reasonable assurance" are much too lenient." Regulatory: For point-nonpoint trading to be successful,

     "... the issuing authority must ensure that the NPDES permit contains all limitations necessary to comply

     with water quality standards. These limitations must be enforceable against the permit holder if failure to

     secure real reductions in nonpoint pollution causes violations of the permit limitations. Adequate water

     quality monitoring to demonstrate compliance should generally also be made a permit condition."

     Institutional: "It may be possible for states to develop enforceable NPS control programs of their own.

     While we know of no such minimally acceptable program in existence today, states should be

     encouraged to develop them. Under some conditions, an adequate state program could be acceptable to

     provide an enforceable mechanism for assuring NPS reductions. In such cases, the same state agency

     should be responsible for point and nonpoint source controls." 

     To Original Comments 

  Tar Pamlico Basin Association 

     General: "The provision in the Draft Framework that is most troubling to the Association and the one that

     may discourage rather than promote point/nonpoint source trading is the requirement that where point

     and nonpoint sources have entered into a trading agreement, outside the context of a TMDL or "similar"

     EPA-approved analysis and remediation plan, the point source discharger is liable for the nonpoint

     source discharger's failure to achieve the "traded" (i.e., purchased) reductions. Accountability and

     Enforcement: The provision requiring "reasonable assurances" be included in the point source's NPDES

     permit "... may also discourage development of trading agreements." Institutional Issues: "The Draft

     Framework suggests that point source dischargers are responsible for identifying effluent trading partners

     themselves. The TPBA believes that it is unrealistic in most watersheds to assume that point sources

     would know and have access to nonpoint sources of pollution." 

     To Original Comments 

  Ruth M. Niswander 

     Accountability and Enforcement: The Framework "is not adequate because it would permit trading

     federally enforceable point source discharge limits for unenforceable nonpoint controls." 

     To Original Comments 

  SkipperJ@deq.state.mi.us 

     Technical and Scientific: Concerned about the ability and cost to monitor nonpoint source improvements. 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     Accountability: We "fundamentally object" to placing the "entire responsibility for implementation of [a

     point/nonpoint source] trading agreement on participating NPDES permittees." "EPA's trading policy

     should not perpetuate a dual standard for point and nonpoint sources......it should facilitate, rather than

     restrict, trades developed in the absence of TMDLs". 

     To Original Comments 

  San Jose, California 

     Economic: An advantage of point/nonpoint source trading, in addition to the stated benefit of achieving

     nonpoint source reductions where they otherwise would not occur, is that reductions also would be

     realized faster. 

     To Original Comments 

  Michigan Department of Environmental Quality 

     Data-Related: "Flexibility must be provided for nonpoint sources to calculate loadings and the reductions

     realized by implementing best management practices and controls. Economic incentives should be

     established for the development of reliable nonpoint source quantification protocols." "Banking is vital to

     trading and the states should be allowed to establish a credit life, trading ratios and eligibility requirements

     for trading as appropriate to protect water quality and to maximize incentives for generating and using

     credits." 

     To Original Comments 

  Michigan Department of Agriculture 

     Accountability and Enforcement: "Liability and accountability are major areas of concern to the

     agriculture (nonpoint source) community...we agree the permittee (point source) arranging a

     [point/nonpoint source] trade remains accountable for the reductions agreed to by the nonpoint source. It

     is reasonable that the agricultural producers are not liable for the failure of the point source to maintain the

     trading agreement. We also agree that in general, the point source should be liable for failure of the

     nonpoint source partner where an NPDES permit is involved." Data-Related: State departments of

     agriculture "in many states have established successful partnerships with the agricultural community in the

     areas of information and GIS management, technical assistance and outreach and facilitation the

     agriculture-urban interface." 

     To Original Comments 

  Natural Resources Defense Council, Inc. 

     General: "NRDC supports further pollution prevention by all parties and particularly by runoff sources;

     however, we do not believe that it is fair that trading be used as a way for point sources to pay for the

     runoff polluters control measures." Regulatory: "... a trading framework [(should not)] be an excuse or

     justification to relieve pressure on states to develop meaningful [(CWA)] section 319 programs that will

     require runoff polluters to address the contamination they cause." Accountability and Enforcement: "All

     sources must implement a reasonable level of control on their own and be responsible for their 'fair share'

     of the pollution; trading should not be a way to put all the responsibility on the urban sources." 

     To Original Comments 

  U.S. Public Interest Research Group 

     General: U.S. PIRG is concerned that the trading proposal as currently envisioned "would allow trading

     federally enforceable point source discharge limits for unenforceable nonpoint source controls ..."

     Regulatory: U.S. PIRG finds the current proposal unacceptable because it "... would allow trading in

     states that have not yet fulfilled their obligations under the Clean Water Act to set TMDL's in order to

     achieve water quality goals and standards." Technical and Scientific: Under the current proposal there is a

     "lack of measurable criteria to evaluate compliance." 

     To Original Comments 

  University of Montana 

     General: Generally feels that "effluent trading can have value" but, "... must be carefully limited and

     regulated or it can do more harm than good." Regulatory: "There generally should not be trades allowed

     between point sources and nonpoint sources unless the nonpoint sources can be monitored with as much

     certainty as the point sources." 

     To Original Comments 

  Water Environment Federation 

     Accountability and Enforcement: The liability issue [for point sources] is a disincentive to trades: "It is

     unfair to penalize innocent parties who rely in good faith on trading agreements so long as they take

     reasonable measures to induce the other party to comply with the trading agreement or act with

     deliberate speed in addressing their discharges when it becomes clear that the other party will not comply

     with the agreement." Accountability and Enforcement: "Under ...[(a)] situation, in which an NPDES

     permittee seeks out a nonpoint source with which to make a trade, the permittee is responsible not only

     for its own compliance, but also for compliance of the nonpoint source. If the nonpoint source does not

     achieve the agreed upon pollutant reduction, the permittee is subject to enforcement action. This dual

     liability for permittees will inhibit potential trades and may especially discourage point source dischargers

     from entering into these types of trades." 

     To Original Comments 

                       Summary |  Excerpts |  Original Comments

                       http://www.epa.gov/OWOW/watershed/tradecom/pnp.html

Summary |  Excerpts |  Original Comments

           Section Two: Nonpoint/Nonpoint Source Trading

  American Forest and Paper Association 

     General: "The relationship between banking and trading (Exhibit 8.1) should be clarified as part of the

     Framework." 

     To Original Comments 

  Izaak Walton League 

     "The framework points out a number of areas in which EPA needs to improve data collection, analysis

     and distribution methods 

     To Original Comments 

  Golden Gate Audubon Society 

     General: "Wetland mitigation banks should not be used as credits for point or nonpoint source pollution

     reductions." 

     To Original Comments of Golden Gate Audubon Society 

  National Audubon Society 

     General: "Audubon believes that there should be a clear prohibition in the final draft of the framework

     document on the use of natural wetlands as pollution control devices." Accountability and Enforcement:

     In-lieu fee mitigation has significant potential problems. Technical and Scientific: "There is an implicit

     assumption in the discussion of wetlands mitigation banking that water pollution control measures are

     more or less interchangeable. This assumption focuses only on the water quality functions of wetlands and

     ignores the wide variety of functions that wetlands perform, ranging from providing habitats for birds and

     other wildlife to flood control." Regulatory: "The EPA should establish the following minimum standards

     for determining if a bank can sell credits for quality purposes: (1) the bank should be functioning prior to

     the sales of any credit for water quality purposes, (2) the bank should have a clear mechanism for

     preservation in perpetuity, (3) the bank should have plans for long-term oversight and monitoring, (4) the

     bank should have a clear contingency plan should the bank fail either completely or in parts, and (5) the

     public should have adequate authority to enforce the conditions of the bank, if the bank fails to meet

     essential objectives." 

     To Original Comments 

  National Resources Defense Council, Inc. 

     Regulatory: EPA should address "wetlands and mitigation banking (either in wetlands or in open water

     habitats) separately" (i.e., outside of the trading framework). 

     To Original Comments 

  New York City Clean Air Campaign, Inc. and The West Village Committee, Inc. 

     General: " CAC and WVC strongly believe that "... trading on-site pollution elimination or reduction for

     mitigation banking should not be allowed." Economic: "The right to harm natural aquatic ecosystems

     should not be for sale." 

     To Original Comments 

  Sierra Club 

     General: "Mitigation banking does not belong in this proposal. No polluter should be allowed to continue

     polluting and mitigate by purchasing credits in a watershed bank [page 7-18] or a wetlands mitigation

     bank [page 8-4]." 

     To Original Comments 

                       Summary |  Excerpts |  Original Comments

                      http://www.epa.gov/OWOW/watershed/tradecom/npnp.html

Summary |  Excerpts |  Original Comments

                         Section Two: Miscellaneous

  American Forest and Paper Association 

     "While ratios may be appropriate in certain circumstances, Exhibit 3.4 on page 3-7 discusses an

     improper use of ratios, that seems to be incorporated simply to reduce the economic benefit of

     environmental improvement through trading. This use of the ratio significantly increases the uncertainty of

     the Framework by lessening a facility's planning ability to meet water quality standards. Also, with

     knowledge of reduced economic benefit, would-be participants have little incentive to use trading to meet

     water quality." 

     To Original Comments 

  American Water Works Association 

     Regarding non-point sources: "The screening process as it pertains to non-point source trading

     opportunities needs to be more thoroughly developed..... Because of the difficulties inherent in identifying

     non-point source trading opportunities, it is important that Chapter 4 be more fully developed to provide

     more guidance in this area." 

     To Original Comments 

  Association of Metropolitan Sewerage Agencies 

     Overall, supportive of watershed-based trading as outlined in the Framework. "AMSA members are

     interested in the concept of trading and feel that it is an issue that warrants exploration." The framework

     "... is unclear as to who or what entity would take a lead in orchestrating a trade and who would analyze

     the screening criteria necessary to determine whether trades are viable. EPA should provide models or

     detailed examples of how federal, state, and local interests would sponsor or coordinate trading activities

     in the context of EPA's framework."

     "EPA consistently refers to both active and inactive mines as point sources subject to NPDES permitting.

     However, this is not always the case, at least for abandoned mines. Some provision should be made for

     trading in instances in which mines may be regarded by states as nonpoint sources rather than point

     sources." 

     To Original Comments 

  Association of Metropolitan Water Agencies 

     Regarding worksheets: "... none of the worksheets for evaluating the potential for trades address water

     supply issues." 

     To Original Comments 

  Chemical Manufacturers Association 

     "With all the draft Framework's restrictions, administrative burdens, programmatic gaps, and deficiencies,

     we do not believe it is possible to realize even a fraction of the savings estimated at $1.9 billion (p. 5-3)."

     "EPA's hypothetical example illustrating monetary benefit (even after transaction costs) uses conservative

     values such as 1 day, at a cost of $750-1,000 (pp. 3-9, 3-10). It is highly unlikely that implementing a

     trade will have such a minimal amount of hours and costs associated with ;. given the numerous hurdles

     outlined in the draft Framework."

     Administrative burdens appear huge, e.g., · "Trading programs that involve point sources or indirect

     dischargers require EPA's preapproval of trades." (p. xv)

     "EPA should clearly identify who would act in the capacity of a "watershed manager."

     "The draft Framework should clearly identify which entity or entities would perform the function of

     "banker." 

     To Original Comments 

  Consumers Power 

     Regarding credits: "allow dischargers to bank credits"; "clearly define the baseline credit"; give "credit for

     removing a pollutant loading prior to discharge"; "set a 5 year cap on credit allowances"; and "provide a

     mechanism [where a] discharger receive[s] credit for treatment technology implementation." 

     To Original Comments 

  Delaware River Keeper Network and the American Littoral Society 

     DRN suggests a baseline 2:1 trading ratio. "A higher trading ratio may be necessary with respect to

     point-nonpoint trading because of the inherent uncertainty of the effectiveness of polluted runoff controls.

     Sources wishing to engage in trading must be required to submit data about the potential adverse effects

     of shifting the timing, location, and the chemical composition of discharges when proposing to implement

     a trade so an appropriate trading ratio may be evaluated." 

     To Original Comments 

  Environmental Council of Rhode Island, Inc. 

     "CRI endorses the National Wildlife Federations's Comments on the U.S. E.P.A.'s Draft Framework for

     Watershed-Based Trading." 

     To Original Comments 

  Illinois Paddling Council 

     "Of the examples given in the back of the book only a few traded and none continued trading if they had

     alternatives." 

     To Original Comments 

  Kirk Barrett (Consultant) 

     Advocates alternative trading scheme in which "pollution discharge allowances would be granted to all

     individuals in the general public, not just to current NPDES permit holders." Also advocates an open

     market for dischargers where all dischargers have to purchase allowances; none are automatically

     granted. 

     To Original Comments 

  League of California Cities (Tri-TAC) and California Association of Sanitation Agencies (CASA) 

     "EPA should emphasize that trading is voluntary." See also CASA/Tri-TAC's position paper on trading. 

     To Original Comments 

  Michigan Coalition for Clean Water 

     Support MI DEQ comments in Russ Harding's September 5, 1996 letter to Mr. Perciasepe.

     "We applaud EPA's effort to develop new, market-based ways to further improve water quality."

     "Encourage EPA to review and eliminate existing command and control regulations which would limit

     trading."

     "By working with the states through further demonstrations and development, many unknown and

     perceived problems can be resolved, and we encourage EPA to allow more time for these efforts before

     issuing final guidance." 

     To Original Comments 

  Mississippi River Basin Alliance 

     Draft Framework as it now stands may reduce regulatory burdens but at an unacceptable environmental

     cost. 

     To Original Comments 

  Missouri Department of Conservation 

     "Regardless of the proposed credits obtained, the issue of pollution and its reduction must be addressed."

     To Original Comments 

  Montana Wildlife Federation 

     "... we support the National Wildlife Federation's points on this subject (i.e., trading will move us

     backwards in achieving CWA goals)." "In a headwater state where all waters should be pristine we are

     witnessing first hand significant problems of trying to keep our existing waters clean as well as resolving

     past water quality degradation. Allowing trading as described in the draft plan will not assist us at all in

     trying to obtain and protect the waters of this headwater's state. We hope you will reconsider this plan as

     the new alternative to doing business." 

     To Original Comments 

  Natural Resources Defense Council, Inc. 

     The Natural Resources Defense Council, Inc. (NRDC) ... "concurs with the comments of the National

     Wildlife Federation ..." As a result of the limited examples of "actual trading programs," and "the number

     of uncertainties and the enormous environmental consequences of trading," NRDC "urges EPA to move

     forward very carefully with a more limited ... (trading framework) initially." "... trades should be limited to

     those among the same parameter, within the same local watershed, with the same level of enforceability

     for all elements and for limited periods of time." 

     To Original Comments 

  National Wildlife Federation 

     "NWF would suggest a baseline of 2:1 to address this concern. A higher trading ratio may be necessary

     with respect to point-nonpoint trading because of the inherent uncertainty of the effectiveness of polluted

     runoff controls. Sources wishing to engage in trading must be required to submit data about the potential

     adverse effects of shifting the timing, location, and the chemical composition of discharges when

     proposing to implement a trade so an appropriate trading ratio may be evaluated." 

     To Original Comments 

  New York City Clean Air Campaign, Inc. and The West Village Committee, Inc. 

     "Trading is a means by which the introduction of pollutants into a watershed are shifted from one location

     to another. Shifting the location where pollutants are introduced into a watershed can have many

     detrimental effects on aquatic life." "The definition of wetlands should not be expanded to include

     estuaries" (see glossary). 

     To Original Comments 

  Northeast Utilities 

     Regarding credits: "Would credit generators be required to retire a certain percentage of credits" as in the

     air program? If so, what entity would control credit disposition? "The Framework does not discuss a

     system of certification for generation of credits..........certification in any trading program is necessary to

     instill public confidence." 

     To Original Comments 

  Sacramento Regional County Sanitation District 

     "How would [habitat restoration benefits] from trading be quantified for consideration in the development

     of trading agreements? Could such benefits provide credits in lieu of marginal water quality improvements

     (habitat for water)? 

     To Original Comments 

  Sierra Club 

     "Since nonpoint source loadings are driven by natural processes such as precipitation and runoff they are

     inherently variable. Some way to account for this variability will be necessary. In order to provide a

     margin of safety, we support a trading ratio of at least 2:1." 

     To Original Comments 

  Tar Pamlico Basin Association 

     "The Draft Framework discusses the economic benefits of trading at length and in great detail. As a

     practical matter, it may be more appropriate to include a discussion of the economic theory behind

     trading in an appendix at the end of the Draft Framework. As currently drafted, the sections of the Draft

     Framework discussing economic incentives may be too technical and confusing for some potential

     participants in trading programs." "The Association recommends that EPA recast the trading framework

     in the tone and terms of a new approach to watershed management based on market incentives, rather

     than in terms of the old "command-and-control" regulatory approach." 

     To Original Comments 

  Tia Juana Valley County Water District 

     Provides an example of an innovative, cost-effective "trade" where a federal waiver was granted allowing

     San Diego's Point Loma effluent to be subjected to primary wastewater treatment only (as opposed to

     secondary or tertiary, which provides higher quality effluent). As a condition of the waiver, San Diego will

     produce additional reclaimed water in the future. Primary treatment costs are estimated in the millions,

     compared to secondary treatment costs in the billions. San Diego argued the savings would be better

     spent on drinking water sources. How will trading tie in with other EPA efforts, e.g., MP&M? 

     To Original Comments 

  U.S. Public Interest Research Group 

     U.S. PIRG has "signed on to" NWF's comments, and feels that they are "appropriately critical of the

     draft framework." Generally, U.S. PIRG "opposes the concept of effluent trading." 

     To Original Comments 

  United Technologies 

     A survey of United Technology facilities showed most interest in point/point, pretreatment, and intra-plant

     trading. Types of trades contemplated would include "metal waste discharged to water, copper in cooling

     water, and some organic compounds." Would 15% of the credits be held by states to improve overall

     water quality; "What kind of buy-in of the program would be required by individual states"; "With NOx

     trading, there were problems when only one broker was available to complete trades. What will a water

     pollutant trading program do to "keep flexibility....while getting fair prices? Will you be able to buy

     [credits] directly from the sources? What is the system for initially allocating credits? Is there a system for

     certifying trades and credits? 

     To Original Comments 

  Water Environment Federation 

     "In general, the worksheets at the end of chapters do not accurately reflect the discussion within the

     chapter. In particular, the checklists seemed designed more to list items that must be resolved in

     implementing a trade, rather than issues for discussion among stakeholders. EPA should keep the

     checklists as a tool to give to participants who are actually contemplating or negotiating trades, but not

     include the checklists in the framework document." "The framework does not address the relationship

     between this policy and wetlands regulations - will the policy apply in any different way to discharges into

     wetlands (which can behave very differently) as compared to surface waters?" "The issue of how trading

     under this policy will be coordinated with multi-media pollution control should be clarified." "The term

     "effluent trading" carries negative connotations. Effluent trading" could be interpreted as paying to pollute.

     Perhaps "watershed transfers" or some similar term would be better." "The framework does not directly

     address wet weather and/or bypass conditions other than to note that data gathering and agreements

     should account for effects due to such events as well as seasonal variations. From at least an enforcement

     point of view, it is important to have some statement of how permit writers/regulators will look at wet

     weather and/or bypass conditions, and if trading can be used to reduce wet weather abatement

     requirements." See also specific comments. 

     To Original Comments 

                       Summary |  Excerpts |  Original Comments

                      http://www.epa.gov/OWOW/watershed/tradecom/misc.html

